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Abstract 


The system similar to that of modern corporate body did not exist at the 
time of early periods of Islam, nor is there any express provision in 
Islamic Sources of Shari‘ah on the concepts associated with present day 
companies. Therefore, the scholars of Islam differed in their viewpoints 
on the juridical personality of a ‘body corporate’ extending arguments 
both favouring and disfavouring it. Earliest contemporary work/ rulings 
on this issue could be traced back to beginning of the 20 Century 
(Rahim, 1908). Further works on the subject divulge diverse view of 
scholars/‘ulama. The difference of opinion got intensified in the 
beginning of 21 Century when Islamic banking was re-launched in 
Pakistan. While the viewpoint of both, the proponents as well as 
opponents may be relevant, the author after discussing the arguments 
concludes that the view of the proponents is more authentic and 
convincing and has accordingly discussed and concluded that Islamic 
banks with their present character are not un-Islamic as far as their 
juridical capacity is concerned. 
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1. Introduction 


The concept, model and functioning of a ‘Company’ as legal person is 
only a few centuries old. When the practice widened, the character of 
company was further improved by inculcating the idea of perpetual 
succession through the principles of transferability allowing transfer of 
shares by shareholders, registration of the company with its unique name, 
right to sue and be sued in its name and the limited liability as one of the 
options. 





* The author is pursuing Ph.D. in Islamic Banking Law at University of Karachi, Pakistan 
(shafiqurahman@ yahoo.com). He would like to thank Cdr M Nawaz Mirza PN, visiting 
faculty at Bahria University, Islamabad, for his input in reviewing the earlier version of 
this article, and also of the peer reviewers of the JIBM whose comments helped in adding 
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Historically, the concept more or less similar to that of a modern day 
“body corporate’ had been used in different societies with different names. 
The terms ‘chreokoinonina’ (Byzantine), societas (Romans), ‘“‘isqa’ 
(Jews) and ‘girdd’/ ‘muqdarada’ or ‘mudarabah’ (Islam) have long been 
used to describe the characteristics of joint ventures that could be 
considered similar to a company, partnership, etc. 


Of these terms, ‘commenda’ seems to have gained more commonality 
and popularity amongst the contemporary writers.! According to Timur 
Kuran (2011, p. 52), the most popular variants, commenda and sociatas 
maris resembled the mudarabah and musharakah. Both commenda and 
mudarabah offered more flexibility than their closest contractual form i.e. 
‘sqa, found in Talmud. Udovitch (1962)? regards girdd (or mudarabah)* 
as precursor of commenda, and argues that western merchants learned 
such techniques from their Muslim colleagues in the Eighths Century. 
Pryor (1977)* finds the antecedents of commenda in the Roman societa, 
Byzantine chreokoinonina, Muslims’ girdd and Jewish ‘isqa. 


With the Industrial Revolution of Europe giving birth to the new 
concepts of company, the corporate law voyaged across the colonized 
nations, mostly via common law system under dominant patronage of the 
Great Britain. When the oldest known companies, i.e. Muscovy Company 
(Willan, 1956), East India Company (Sir George Christopher Molesworth 
Birdwood, 1893) and Hudson Bay Company? were being formed in the 
years 1555,° 1600’ and 1670° respectively, their founders might not have 
foreseen that the World would soon be entering into a new era of human 





' For a detailed account on the term commenda see: Ron Harris, The Institutional 
Dynamics of Early Modern Eurasian Trade: The Commenda and the Corporation, 
available at: _http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.501.7973&rep=rep 1 &type=pdf, 
accessed on 17 Sep 2015. 

> Cited by Ronald Findlay, Kevin H. O'Rourke (2007), p. 97. 

3 Added by Humble researcher. 

4 Cited by Ronald Findlay, Kevin H. O'Rourke (2007), p. 97. 

Hudson Bay Company still exists. See web page: 
http://www.hbcheritage.ca/hbcheritage/history/overview, accessed on 25 Aug 2015. 

® Willan, T. (1956), The Early History of the Russia Company, 1553-1603, Manchester: 
Manchester University Press. 

7 The Muscovy Company was chartered in 1555 as an English trading company; it had a 
monopoly on trade between England and Muscovy until 1698, and survived as a trading 
company until the Russian Revolution of 1917. See Guildhall Library Manuscripts 
Section http://www.history.ac.uk/gh/russia.htm, accessed on 25 Aug 2015. 

8 The company was incorporated by English Royal Charter in 1670 for trading into 
Hudson's Bay and functioned as a de facto government in parts of North America. See 
https://en.wikipedia.org/wiki/Hudson%27s_Bay_Company, accessed on 25 Aug 2015. 
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interactions, expansions, developments under the attire of the ‘juridical 
person’ being created. 


The joint stock companies used to pool up the stocks (commodities) 
against the securities known as share certificates. In 1825, transferability 
of their shares was allowed to shareholders of the stock companies. The 
right of suit in their own name and their registration was later allowed to 
companies in 1826 and 1844? respectively, which triggered the minds of 
jurists to properly coin the concept of ‘juridical personality’. The privilege 
of ‘limited liability’, however, could only be granted expressly in 18551° 
under the Limited Liability Act 1855, one year after passage of the Joint 
Stock Companies Act 1854. That is how the concepts were conceived and 
put into practice by the British parliament. Later, the concepts were 
confirmed in 1896-7 by virtue of famous case, Salomon v. A Salomon & 
Co Ltd.'' In US, the first recognition of body corporate was a landmark 
case of the US Supreme Court in 1819.!” 


The concept of ‘juridical personality’ is one of the basic legal fictions. 
It is a non-human entity born to the law and it enjoys the status similar to 
that of a natural person.!? It has a legal name, rights, obligations, 
protections, privileges, responsibilities and liabilities just like human 
beings.!* 


The reason why the topic is significant is that most of the business and 
economic activities in the world are taking place by ‘bodies corporate’. 
The issue of declaring ‘bodies corporate’ against the principles of 
Shari‘ah, will have much repercussions and might turn into turmoil in the 
society, particularly the Islamic world. Therefore, there is an urgent need 
to address the issue and explore/ determine the Islamic view about the 
“bodies corporate’. 


2. Objective and Methodology 


Objective/ Research Questions: This paper is based on analysis of the 
material available on the subject in the light of the principles of the 
Shari ‘ah as we find in classical sources of Islamic law. The objective is 





° Under the Companies Act, 1844. 

‘© Irfan Ahmed Sheikh (1986), Company Law in Pakistan, Lahore, p.1 

'l See: United Kingdom House of Lords Decisions, [1896] UKHL 1, [1897] AC 22, 
http://www. bailii.org/uk/cases/UKHL/1896/1.html, accessed on 3 Sep 2015. 

2 Trustees of Dartmouth College v. Woodward, 17 U.S. 518 (1819). For text of the case 
see: https://supreme.justia.com/cases/federal/us/17/518/, accessed on 3 Sep 2015. 

‘3 But obviously with few exceptions. 

‘4 Excerpts taken from http://en.wikipedia.org/wiki/Legal_personality, 25 Aug 2015. 
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to explore the concept of ‘bodies corporate’ and their status under 
Shari‘ah and its precedents/ equivalents in Shari‘ah, if any. A few 
questions in this regard are: What is the concept of ‘bodies corporate’ and 
how they emerged? What was the early response of the jurists/ Islamic 
scholars/‘ulamad when the concept and practice of ‘bodies corporate’ 
reached and started flourishing in the Muslim nations? What are the 
arguments of those scholars who consider the concept as something not 
repugnant to Islam? What are the arguments/ precedents these scholars 
rely upon? What are the arguments of those scholars who consider the 
corporate bodies alien to Islam? What is the preferred view as per 
analytical review and what is the conclusion? 


Methodology: For undertaking this study, the researcher has used 
published data based on library research exploring works/ books of 
different scholars/ ‘ulamd and fatawa of various muftis issued time to time 
during the current century after emergence of hot debate in Pakistan over 
the validity, authenticity and genuineness of the Islamic banks as body 
corporates. The debate, inter alia, included contesting points such as 
juristic personality of the Islamic banks. 


Plan of the Paper: After brief introduction and historic perspective, the 
view point of the scholars of the 20" century on the issue in general would 
be explored, followed by discussion on possible precedents of the juristic 
personality in the Islamic law which serve as the bases for arguments of 
the proponents. Thereafter, the points/ arguments of the opponents would 
be briefly discussed. Since the humble researcher finds himself inclined to 
agree to the proponents of the Islamic banks having juridical personality 
based on the strength of arguments, the next section would be dedicated to 
discussing the data and offering possible replies to the arguments/ points 
furthered by the opponents of the of the Islamic banks having juridical 
personality. Last section would contain conclusion. 


3. Viewpoints of Scholars/‘Ulama on the Status of Body 
Corporate 


The contemporary viewpoint of the Islamic jurists on the issue emerged 
with the advent of 20" century. Sir Abdur Rahim!>, in his book (1911) '® 
“The Principles of Muhammadan Jurisprudence” (P. 218) referred to 





'S Sir Abdur Rahim (1867-1952) was a judge and politician in British India. 
'6 This is the substance of his lectures delivered in 1907 at the University of Calcutta, as 
Tagore Professor. 
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some jurists and conceived that the concept of ‘juridical Person’! is not 
alien to Islam. Abdul Qadir ‘Awdah!® in his book “al-Tashri‘ al-Jind’i” 
(gre sll o sili Lolee LY) lial! as dull), “Islamic Criminal Legislation - 
compared with Modern law” dedicated a chapter on criminal liability 
discussing the juridical person. The book of Mustafa al-Zarqa,’° titled al- 
Madkhal al-Fighi al-‘Am (e\ 43a) S84!) contains a detailed description 
on the issue of ‘juridical person’. Contrarily, Schacht,” in his book ‘An 
Introduction to Islamic Law’ (1964)’ contended that Islamic law does not 
recognize juristic persons.”! As can be seen, all this was happening almost 
in first half of the 20" century. The later writings were mainly based on 
the arguments furthered by these scholars. 


While describing the Islamic banking in the first decade of 21* 
century, a group of the contemporary ‘ulamd, inter alia, viewed that 
‘Juridical Person’ is not against the Islamic injunctions. On this point, the 
books of Mufti Tagi Usmani, (2000), the Research work of a Group of 
Muftis of Dar al-ifta’, Jamia al-Rashid, Karachi (2009),”° Collection of 


'7 Although the terms ‘Juristic Person’, ‘Juridical Person’, ‘Legal Person’, ‘Artificial 
Person’, ‘Persona Ficta’, and ‘Body Corporate’ basically have different connotations if 
seen minutely from technical aspects, yet in this study these terms have been used 
without prejudice to those technicalities. 

'8 Abdul Qadir Awdah (1906-1954) a judge and constitutional jurist in Egypt. 

‘9 Mustafa Ahmad Al-Zarga was (1904 - 1999) born in Syria and died in Riyadh on 3 
July 1999. 

20 Joseph Schacht (1902 - 1969), was a British-German professor of Arabic and Islam at 
Columbia University, New York. 

21 Schacht, Joseph (1964), ‘An Introduction to Islamic Law’ Oxford Clarendon Press, 
p.125-126. He also wrote ‘Origins of Muhammadan Jurisprudence’ (1950). 

22 Usmani, M. Taqi (2000). An Introduction to Islamic Finance, Karachi; Wahid, Mufti 
Abdul (2008). Jadid Ma ‘ashi Masa’il awr Hadrat Mawlana Taqi Usmani Ke Dala’il ka 
Ja’eza, {(o jie IS SiYa ES cide (85 fe 5 | tle Glee uaa), New Economic Issues and 
Analysis of the Arguments of Mufti Taqi}, Majlis Nashriat-e-islam, Karachi; Usmani, M 
Taq (2009). Ghair Sidi Bankari: mut‘alliga fiqhi masdail ki tahqiq awr ishkalat ka ja’ eza 
{(ojile IS GY yo) Gdad GS ibes Gib nabeie 1p Kin Gage 5) Interest Free Banking: 
Research on Relevant Figh Issues and Analysis of the Objections}, Maktaba Ma‘arif ul 
Qur’an, Karachi. 

23 Fellow Muftis of Darul Ifta wal Irshad (Ed.) (2009), Ghair Sidi Bankari, Fight 
Taqawwur, jprirat o Ahmiyat, Aham Masail ki Tahqigq {( 0-45 68 wen Ga 
Gat CS ils asl cual 45 2) Banking without Interest: Juristic views, necessity & 
significance, research on important Issues}, Al-Hijaz, Karachi. 
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Opinions of Various ‘ulama (2009)* and work of Mufti Saqibuddin, 
(2009)*> can be quoted as example. 


There are, however, contrary views of scholars/‘ulamd as well and 
their arguments cannot be overlooked altogether. Of these, Nyazee 
(2000)7°, Maulana Muhammad Tasin, (2001)?’ Muftt Habibullah,7® 
Fatawa of a group of Muftis from Jamia al-‘Ultim al-Islamia, Binnori 
Town, (2008)?? Mufti Abdul Wahid, (2008),*° Muftt Ahmad Mumtaz, 
(2010)*! and Mufti Zar Wali Khan (2014)**, are a few to quote. 


This study will evaluate the concept of ‘Juridical Person’ of a banking 
company, in conjunction with a little appraisal of the corporate laws in 
Pakistan, India and UK and the corporate laws of some of the Muslim 
Countries on the issue of juridical personality. 


4. Possible Precedents of ‘Juridical Person’ in Figh 


It has been asserted by the proponents that the concept of a ‘juridical 
person’ capable of rights and obligations had been existent since olden 
times. To substantiate this, they have drawn inference from Holy Qur’an*? 





°4 Islami Bankari Awr Sirat-e-Mustaqim’ { (Islamic Banking and the Straight Path ( .%«' 
aidise Ll ye 51 ¢ (X4n)} in the Islamic banking and ‘ulamd (ele 55) Gin {> ul) 
(2009), Al Afnan, Karachi. 

5 Islami Bankart Awr Muttafiqa Fatwey Ka Tajziah, {(Islamic banking and analysis of 
unanimous fatwa) ~2525\S 2 si nadie 5p) Gn 4!}, the book in soft form was accessed 
on site www.deeneislam.com, in August 2015. 

6 Imran Ahsan Nyazee (2000). Islamic Law of Business Organisations (Corporation), 
International Institute of Islamic Thoughts, Islamabad, chapters: 5-12. 

27 Maulana Muhammad Tasin (1923-1998) served a head of Majlis-e-Ilmi Foundation Karachi for 
decades. In his book ‘Mutabddil Siidi Nizam ke Da‘wey’ he has discussed that the whole corporate 
system is based on Capitalism which is not as per Islam. 

28 His two books, al-Radd ‘ala al-Usmani (cits (le a5/) and Takmila al-Radd ‘ala al-Usmani 
(cileell cle all LSS) contain a number of criticisms on the Islamic Banking System. 

29 Fellow Muftis of Dar al-Ifta’, Jameah al-‘Ulim al Islamia, Binnori Town (Ed.) (2008), 
Murawwaja Islami Bankari:Tajziati Mu=élia — Shari Jaiza — Fighi Naqd o Tabqera {( +s 
b pact 9 adh .¢84 — o jla oc yi — pallbes tl jad io Min Lu), the Islamic Banking in Practice: 
Analytical Study — Shari‘ah Rulings — Juristic Critique and Comments}, Maktaba Bayyenat, 
Karachi.(hereafter reperd to as Murawwaja Islami Bankari) 

30 Wahid, Mufti Abdul (2008), Jadid Ma‘ashi Masa’il awr Hazrat Mawland Taqi Usmani Ke 
Dala’il ka Ja’eza, {(e js 8 diYa ES cildic (55 cite 5 | lus tiles ata), New Economic Issues 
and Analysis of the Arguments of Mufti Taqi}, Majlis Nashriat-e-Islam, Karachi. 

3! Mumtaz, Muftt Ahmad (2010), Ghair Sidi Bankart — A Judicious Academic Analysis, Jamia 
Khulafa —e- Rashidin, Karachi. 

32 Khan, Mufti Zar Wali (2014), Nam Nihdd Islami Bankari, Al-Jamia Al-Arabia Ahsan ul Ulim, 
Karachi. 

33 “And the polytheists assign to Allah from that which He created of crops and livestock a share 
and say, "This is for Allah," by their claim, "and this is for our partners [associated with Him]." But 
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which shows that the Pagans of Arab, while distributing the products of 
agriculture and cattle, treated their idols as co-sharers beside Almighty 
Allah’s share, thus attributing to them an entity which could acquire 
properties 1.e. ‘juridical personality’. 


Allama Mawardi** while describing the ‘bayt al- mail’ has stated that it 
connotes a ‘fund’ and not merely a ‘place’ in itself ( Oe Bote Jill Ge EY 
oMSall Ge Y Agall) 35 This indicates that ‘bayt al-mdl’ may not be taken as a 
mere place of storage but includes all kind of public assets, e.g. 
immovable property, animals’ herds, ammunition depots and water 
reservoirs etc. Therefore, it has more similarity with ‘Juridical Person’ 
having financial liability than that of a mere storage (of wealth).*© 


Sheikh Mustafa Ahmad Al-Zarqa has covered the issue of ‘juridical 


person’*’ exhaustively by classifying and sub-classifying it as under: 


1) Public Legal Person: It is a legal person which relates to affairs and 
interests of people at large. It has two categories; (a) “public 
authorities’, e.g. the State and its subordinate departments, (b) ‘public 
organizations’ like public sector universities, hospitals, orphanages, 
etc. 

2) Private Legal Person: The private legal person is solely created by 
the will of individuals and has no relation with State’s administration. 
These private persons are of two kinds: a) AS per their 
formation, e.g. foundations, and organizations; and b) As per the 
purpose they are aimed at; e.g. companies, or associations.*® 
According to al-Zarqa, the private legal person has two ingredients: a) 
the common private interest of the partners in the business which 
distinguishes it from a natural person; and b) the specific liability 
which is essential part of the legal person.*? 





what is for their "partners" does not reach Allah, while what is for Allah - this reaches their 
"partners". Evil is that which they rule.” (al-An‘@m: 136). 

34 Al-Mawardi, Al Ahkam al Sul=aniyyah (62> 344) apUabull alSsV1), p. 335. ; 
35 Al-Mawardi while discussing the income and expenditures of bayt al-mdl under section A») 
CAS JAS Gs fale earrt) Galak! lad &! 5) has stated: ‘every valuable to which Muslims as a whole 
are entitled and not owned by any particular Muslim is termed as right of Baitul Mal and once 
possession is taken over the mere fact of taking over will be deemed as its ownership whether the 
item has been transferred into its custody or not because bayt al- mal connotes a Head and 

not merely a place ...’ (Translated from Urdu). 

3° Al Miqri, Rafiq Yinus (1999), Uqui al Igtiqad al Islami, pp. 17, 23-24 and 48. 

37 al-Zarga (1998), al-Madkhal al-Fighi al‘Am, vol.3 p. 283-4. 

38 ibid, vol.3 p. 273 

» Thid. 
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From the writings of proponents of the ‘Juridical Person’ it has further 
been gleaned that certain ‘precedents’ are there in the classical figh which 
prove that the concept of ‘Juridical Person’ is not repugnant to Shari ‘ah. 
These precedents are wagf (%3), bayt al-mal (J4!| 4x), Deceased’s 
Property Run-Over by Debt (G2!) (4 4 #iss S55) and Joint Stock ( ~als 
& sail). 

4.1 Wagf (#5) 

Wagf in Islamic law is a legal and religious institution through which a 
person donates a property for the sake of virtue or a charitable purpose. 
Such property ceases to be owned by the donor, and those for whom the 
property is declared as wagqf (beneficiaries) can benefit from the usufruct 
or the corpus of the property.*” The person who manages the affairs of the 
wagf is called trustee (mutawalli). Classical fugaha’, particularly 
followers of Maliki School have elaborately mentioned rulings on the 
institution of waqf which indicates it as an entity. 

4.2 Bayt al-mail (J) 4) - Exchequer of an Islamic State 

Bayt al-mal is the exchequer of an Islamic State. All the people of an 
Islamic state have beneficial rights in the assets of bayt al-mal, being 
public property; however, none can claim to have ownership rights. Still, 
the bayt al-mal has some rights and obligations.*! It has been recognized 
in Islam as having virtual existence similar to that of a physical person 
capable of payments, liabilities and receipts.‘” Even some fugaha”? have 
mentioned that if one department* of bayt al-mal is short of money it can 
borrow money from another department and it will be treated as loan.*° 


4.3 Deceased’s Assets Run-Over by Debt (24!) (8 A Ximus S53) 
As per the classical figh, if deceased’s property is found less than its 


debts, the creditors cannot demand repayment of their (full) loans from 





4 


°M. Taqi Usmani (2000), an Introduction to Islamic Finance, pp 154-155. 

41 Thid. p.156. 

#2 M. Taqi Usmani (nd), Islam Awr Jadid Ma‘shat O Tijarat, p. 80 

43 Like Imam Sarakhsi and Imam Zaili has mentioned details of the bayt al-mal in their 
books al-Mabsit and Tabyin al-Haqd@‘iq. 

“4 According to literature of fugahd on the subject, there are two departments of the bayt 
al-mal, Khiraj (from which salaries of the officials are given) and sadagah (which 
accumulates zakah etc. for general welfare of poor and needy people). 

4 The statement of Sarakhsi reads: “If the head of an Islamic state needs money to give 
salaries to his army, but he finds no money in the Kharaj department of the bayt al-mal 
(wherefrom the salaries are generally given) he can give salaries from the sadaqah 
(Zakah) department, but the amount so taken from the sadaqah department shall be 
deemed to be a debt on the Kharaj department”; cited by M. Taqrt Usmani, an 
Introduction to Islamic Finance, p. 156. 
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deceased’s heirs, because their demand is directed to the deceased’s 
property itself. Therefore, the assets the deceased left behind are the only 
fund to which the claimants can approach for recovery of their claims. 
This can be an example of ‘Juridical Person’ in the Shari‘ah law.*° 

4.4 Joint Stock (€ 5:4) a1) 

According to the ‘Three Jurists’ (“D4 ~éY\)*7, particularly Imam Shafi‘T, 
in case a property is jointly owned by various people, and it reaches the 
limit of nisab, the zakat will be levied on the joint property as a whole 
without ascertaining whether each one of the partners is individually 
owner of nisdb or not. This can be referred to as precedent for proving 
that the joint stock becomes a ‘Juristic Person’ according the schools of 
thought of the Three Jurists. Taking analogy from this, it can be said that 
joint ownership of a property renders any association of persons as a 
separate entity. Hence, company’s status as a ‘Juridical Person’ has a 
precedent in the Figh.*® 


Abdul Qadir Awdah® has mentioned that the concept of juridical 
personality has been recognised in Islam from the very beginning. 
“Therefore bayt al-mdl, wagf, schools, shelters, hospitals etc. were 
considered to be having capacity to possess and dispose of rights and do 
all other acts in that capacity...” 


Al-Zargd,° beside the four examples of precedents enunciated in the 
preceding paragraph, has mentioned two additional precedents of “Legal 
Person’, which are enumerated hereunder. 


4.5 Debarring a Qadi from Deciding its Own Case 


It has been established in classical figh books that in their official 
capacities if a gddi or ‘Alim is made administrator or beneficiary of any 
wagf and there arises a dispute regarding the affairs of wagqf, the qddi is 
not debarred from deciding upon the case being the party himself. 


46M. Taqi Usmani, p. 81. 

47 Once this term is used it means, the three Imams of Fiqh other than Imam Abu Hanifa. 
48M Taqi Usmani (nd), Islam Awr Jadid Maishat O Tijarat, p. 81. 

* Abdul Qadir Awdah, al-Tashri al-Jindi, Vol.1 p. 393-394. The texts reads as: ( 4454!) Gije B; 
Ci pie} AMIS g cy gine Ladd (cl Age Hg, Age Lal) Cup olglall wield Ay ginal Glad tll Lea gay og Gus Apu! 
clgad CG reat» G gdall Cle Stal Ay geal) Glad gf Giga ode Geass cla pe 5 Ghattinals @adally Qu plod 
oe gb AL (yy) pele LADS, LEV, HL pY) Gle Gis Adpkudl GY stall Aaa! Sal Glee ol LAS, 
leds) Juridical person was known in Islamic law since beginning, The Islamic Law considered 
bayt al-mal as a head, and Wagf as another head, and also considered schools, shelters, hospitals, 
etc., as heads and made these entities or juridical persons capable of possessing rights and 
disposing them off, but did not assign them criminal liability; because the liability is based on 
perception and choice and both are non-existent in these figures, (translated by humble researcher). 
50 al- Zarqa, al-Madkhal (Jas), vol.3 pp. 283-4. 
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However, if a wagqf is made for the gadi in his personal capacity then he is 
disqualified from sitting in the decision of that wagf.°! This capacity of the 
qadi, as distinct from his personal capacity is something which can be 
termed as Juridical Personality attached to a qdadi. 


4.6 Status of Ijarah after Death of the Leasing Caretaker 


According to Hanaft School, if any of the parties to a lease is dead, the 
contract of lease is quashed; however in case a lease caretaker dies who 
was party to lease agreement of the wagf property, the lease is not 
quashed because the caretaker is not considered to have done this for 
himself but for the wagf.°* This shows that the caretaker beside his own 
natural capacity has a personality capable of rights and obligations which 
are not extinguished even with the death of his natural personality. 


5. Additional Possible Precedents from Figh 


From further exploration of the Islamic literature and deliberation on the 
topic, this researcher believes that some more precedents can be traced in 
the Islamic law. The following two important institutions prevalent in the 
classical Figh that resemble the Juridical Personality can be presented: 


5.1 The State’s Head (Gtblul) 


The office of State’s head has a specific personality beside his natural 
personality. One of the traditions of the Holy Prophet declares that the 
State’s head (GUaLs) would be wali for those who have no other wall. 
Imam Bukhari has created a title namely “chapter on the State’s Head 
becoming walr’ wherein he has reported a hadith in which the Holy 
Prophet arranged marriage of a woman on behalf of her wali.*4 There are 
other examples of State’s head entering into the shoes of a wali for 
conducting marriage of a woman. 


Although these traditions are specific in application to marriage, yet it 
implies that the State’s head has a financial responsibility towards his 
subjects as well as reported from the Holy Prophet in a hadith wherein he 





5! Thid, p. 260. 

> ibid, p. 261. 

%3 This hadith has been reported by Imam Tirmizi, Imam Abu Dawid, Imam ibn Majah and Imam 
Nasd@ 7. The text reads as:"I ols YG cols GUebulls Cds Y) cl" 

4 The hadith has been accessed via http://www.alfeqh.com/montda/index.php?showtopic=16347, 
on 31 August 2015. 

55 Tt may be noted here that according to Hanafi school of thought permission of wali is not 
condition precedent for validity of nikah, which is mandatory in other schools of thought. The 
contemporary scholars of Arabian Peninsula also give verdict on its being mandatory; see Fatwa 
(No. 162/18) of Shaikh bin Baz etc. at http://www.islam-qa.com/ar/ref/111844, accessed on 31 
August 2015. 
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asserted that he is more near to the believers than their own souls, so if 
someone died in a state of indebtedness he (the Prophet) would pay for his 
debts, and if he left behind wealth, that will be distributed amongst his 
heirs.>° It can be concluded, therefore, that State’s head has a personality 
other than his own natural personality which makes him to stand in the 
shoes of wali not only for conducting marriages but for repayment of 
loans for those who might die in the state of indebtedness. 
5.2. The ‘Aqilah (84) 
Another institution, nearer to the concept of ‘Juristic Person’ is the 
institute of ‘Agilah (alile)). Linguistically ‘aqala (Cs) means to pay diyat 
(4). In Islamic law, briefly, when someone inadvertently (Uas) or 
mistakenly (20d! ~+4) kills a person, virtually a fund is constituted with the 
contribution by the family of the person at whose hands killing has 
occurred, normally, proportionate to their entitlement in the property of 
the murderer, for payment to the family of the deceased person as diyat. 
The contributors to this virtual fund are jointly called ‘agilah in the 
Shari‘ah law. This theory of the ‘aqilah prevalent in the classical books of 
Fadith*’ and figh™® is testimony that it is an entity other than normal 
humans which has been held liable for payment of compensation.>? 
6. Opponents’ Views/ Arguments on ‘Juridical Person’ 
Contrary to the above view and arguments supported by some precedents 
from the classical Figh, some ‘ulamd strongly assert that the concept of 
‘Juridical Person’ is not in consonance with Shari‘ah law. They profess 
that joint ventures and trade have been existent throughout the history 
since olden times. It is hard to presume that the classical jurists 
overlooked this fact and the necessity of creation of juridical personality. 
There is no mention of the concept of ‘Juridical Person’ in the books of 
fugaha’. This shows that the earlier fugaha’ considered the concept as 
alien to the Shari‘ah. Countering the arguments relied upon by the 
proponents; the opponents have tried to establish dissimilarities between 





56 Bukhari, Bukhari, hadith No. 4979; The words of hadith read as Asi G8 -agudil Gs Guia galls (A) Ul 
ri) ld Ye CS y3 (yay oelcad (clad Lia CS yb ysis gall Ge. The hadith with some changes in words has also 
been reported by Imam Tirmizi. 

57 As reported by Amr b. Shoyb (RA) in all the Six Authentic Books (A cl<) except Jame 
Tirmizi that the Holy Prophet in a case of woman once decided that the male members shall pay 
Diyat on her behalf.{ Ls Y! Lele a sing Vs LyilS ye ima al yall ge Jig ol ned aly ale tl he atl Jan ol 
(ge jl Y} Aesedll ol 9) Uy 9 Ge dead. 

58 Al Bahuthi, Kasshaf al-Oind an Matn al-Iqnd, Vol. 6 p. 59. 

a For details on ‘aqilah visit 
http://www.islamweb.net/newlibrary/display_book.php?idfrom=8438 &idto=8440&bk_no=16&ID 
=665, accessed on 18 Jan 2010. 
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the above noted precedents and a body corporate. Their arguments™ can 
be summarised in the ensuing points/ arguments: 
6.1 Only Human beings are Held Liable - Imam Sarakhsi 
According to Imam Sarakhsi, only ‘human beings’ can be capable of 
liabilities and not the ‘animals’ ( cAll GUI gall tls G99 Qa) a Geld! lagl, 
aatle «2d {I Cud).*! Therefore, none other than human beings can be 
assigned a liability and the concept of assigning juridical personality to 
something other than human beings is not valid. 
6.2, No Ownership Relation between the Administrators and Assets of 
Wagf / Bayt al-mal 
There is no relation of ownership between administrators of waqf/ bayt al- 
mal and the assets they hold, whereas in case of a company, ownership 
relation exists between shareholders and the assets.° Hence equating the 
two to prove juridical personality is not logical. 
6.3 Dissimilarity between Assets of Company and Wagf /Bayt al-mal 
In case of bankruptcy, assets of a company are returned to shareholders 
pro rata, whereas in wagqf / bayt al-mal there is no particular share of 
anyone,” so the assets are not returned to anyone. Therefore, taking 
precedent from wagf / bayt al-mal to prove juridical personality is not 
justified. 
6.4 Discretionary Powers of Trustee viz a viz CEO of a Company 
In case of Wagf ‘Am (general trust), the trustee is at liberty to grant as 
much as he wishes to any one beneficiary more than other beneficiaries ( a 
all sbacall coiy sBauall oauad GY olty Ls cyanedll Jusaiy sage ol Ge iy at US 0 colons 
cll... SUS), However, the CEO/ President of a company (‘Juridical 
Person’) has no such powers. Hence, there is difference between the two 
and juridical personality cannot be proved. 


6.5 Nature of Post of Trustee vis-a-vis Directors of a Company 


The trustee of wagf and director of bayt al-mdl are basically voluntary 
posts, whereas directors of company are salaried persons of the company 
and have inherent interest in the affairs of the company.® Therefore, 
comparing the both to prove juridical personality does not seem 
reasonable. 


6° Of the writings of the opponents, the focus of the humble researcher would be on the Fatwa or 
view point of Muftis from Jamia Binnori Town, Karachi, titled as Murawwaja Islami Bankari. 

6! Sarakhst, Usal al Sarakhsi (+4!) J 2!), vol.3, p. 233. 

6? Murawwaja Islami Bankari, p.122. 

63 For details on the ownership of wagf see: Ibn Abidin (d. 1252 AH), Radd al Mukhtar Usull 35 , 
Book of Wagf —4 5! GUS , Maktabah Saeed, Karachi, vol. 4, p. 339. 

S Fatawa al-Hindiyyah, *¢!) 348 Chapter Five: Wildyat al-Wagf wa Taqarruf Al-Qayyim Fil 
Awqdf Aas! (ca Sill G5.ei5 i sll Ys, Maktabah Rashidiyyah, Quetta, vol.2, p. 416. 

65 Murawwaja Islami Bankari, p.124. 
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6.6 Welfare in Wagf/Bayt al-mal vs. Commercial Interests in 
Company 

Waaf and bayt al-mdl are created for the welfare of mankind, whereas the 

company under the shadow of “Juridical Person” only protects the 

interests of a few people and is usually based on dishonouring human 

values.® There is difference of essence between the two, which prevents 

to take precedent from the former to legitimise the latter. 


6.7 Deceased, but not the Assts Liable 

The Deceased’s Assets Run-over by Debt (Gal) G4 “zie S54) cannot 
become precedent for Juridical person because it is the deceased’s liability 
and not of the assets which the deceased left. The reason why it is 
deceased’s liability is because the pronouns (2) occurring in the texts 
of the traditions of the Holy Prophet (PBUH) reported by Bukhari,°’ 
Muslim® and Tirmizi®? refer to the deceased and not to his ‘left over 
property’. 

As regards the question of creditors who are directed to the deceased’s 
property it can be firstly, because the debt is a monetary liability of the 
deceased and this liability is attracted to the property more than any other 
liabilities, and secondly because no claim can be preferred against the 
deceased in person after his death, therefore creditors are referred to the 
property.”” This does not mean that the deceased has ceased to be the 
debtor.”! 

6.8 Zakah of Joint Stock vs. Tax in a Company 

The opponents assert’ that the Joint Stock (¢ si) ~bl) cannot be the 
precedent of juridical person because as against Zakah of joint stock, the 
tax in a company is levied on individuals not the company jointly.’? This 
makes it clear that there is a difference between joint stock and a 
company. The reason why Zakah is payable on joint stock is that 
according to the Three Jurists (other than Hanafi school) Zakah is payable 
as a monetary liability and it has nothing to do with the capabilities ( 445 


66 Tbid, p. 124-5. 

67 See for example the words ‘cx c ~wHe Js’, Al-Bukharl, Muhammad b. Ismail, Sahih Bukhari 
Gall eae, Qadimi Kutubkhana, Karachi, Vol.1, p. 306. 

68 see for example the words ‘cz! Y! (a5 JS ued ps2’) Muslim b. Hajjaj, Sahih Muslim ale qa, 
Qadimi Kutubkhana, Karachi, Vol.3, p. 135. 

6 See for example the words about an indebted martyred ‘+i at is dial/ Usa L’, Jame‘ Tirmizi, 
H.M. Saeed, Karachi, vol.1 p. 206. 

7 Tn legal terms, it is called a claim in rem as against claim in personam. 

™ Murawwaja Islami Bankari, p. 127. 

? Thid. 

® This argument on taxation of individuals not a company is legally incorrect. Section 4 of the 
Income Tax Ordinance, 2001 says that tax shall be charged on every person. Section 80 defines the 
person and it includes the juridical person. 
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~4'84) of the individual shareholders. Moreover, levying Zakah on the 
joint stock, irrespective of the capabilities of the shareholders, is more 
beneficial for the needy people (+! 4! etl), Therefore, joint stock cannot 
become a precedent for juridical personality. 


7. Analysis of the Opponents’ Arguments: 


The points offered by the scholars opposing juridical personality can be 
subjected to discussion and analysis as under: 


7.1 Imam Sarakhsi’s Statement - Only Human Beings are Liable 


The wording of Imam Sarakhsi indicates that he actually compared the 
human being with animals in holding the former liable.’ There is no 
mention that Imam Sarakhsi disallowed to hold a human being bearer of 
an office, to be responsible in that capacity. Abdul Oddir Awdah™ raised 
similar point when defining the liability’’ wherein he excluded the 
animals and inanimate materials from the liability.’’ 


Imam Sarakhsi has rightly stated that only a human being is capable of 
holding the responsibility and not the animals as asserted. Despite the 
company having juridical personality, once there comes a question of 
liability, company’s directors are generally held responsible under special 
circumstances. In courts, whenever a ‘Juridical Person’ is made party to 
some proceedings, it is done in the name of its head as an agent of the 
company because none other than human being is ultimately to be held 
liable.’ 


Similar to the above stated statement of Imam Sarakhsi, the Pakistan’s 
Companies Ordinance, 1984 also asserts that only natural person shall be 
appointed as director of a company.” This is so because in the event of 


™ The phrase he used is (Aske 243 Ug) Gud al GU) gat) tla Gy 5a es A Geli! 115) which makes it 
clear that he wanted to distinguish humans from animas. 

7 Abdul Qadir Awdah (1906-1954) a judge and constitutional jurist in Egypt. His book “al-Tashri 
al-Jinat” (goes! Osldly Lyle QdY! sla! a2), “Islamic Criminal legislation - compared with 
law” Dar al-Kutub al-IImiyah, Beirut, Lebanon. 

76 Awdah has actually described ‘criminal liability’ which can be referred to as an example for civil 
liability as well. ; ; 

77 His definition reads: ( 28 «| ds 1S yas Jelall 6 983 ol La pd Ape DLV) Lay ll Calls Lally :Aul gical! ae Glas! 
co) Sag NS aLeall gh cy) gant) Lal Lidell EL yaall gp oan g AY cuttin! Aut yisall Jae ga bedi GLY) 95S of Lenk GIs 
OWES YI 5 allo Yl lant 4liall 4 siwall Stas vy). Humans are place of responsibility: As the Islamic law 
requires the committer to be able to perceive and chose, it was natural that the human being is the 
only place of criminal responsibility, because he alone is able to perceive and chose. The animal or 
inanimate objects cannot be subject to criminal liability for the lack of perception and choice. See 
al-Tashri al-Jindi. Vol.1, p. 393. 

78 For instance, if Mr. ABC (a natural person) intend to sue XYZ (a company), the title of the plaint 
would be “Mr. ABC vs. XYZ, Co. through its CEO/President” in the capacity as an agent. 

Section 175 of the Companies Ordinance, 1984. 
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liabilities, only human being can be made party to the litigations and 
proceedings. 


7.2 Points of dissimilarities between Wagqf/Bayt al-mal and a Company 


The opponents have compared wagqf/ bayt al-mal with the Company and 
criticized the concept of Juridical Personality on the arguments/ basis of 
the non-existence of ownership relation, treatment of assets in case of 
bankruptcy or failure, distribution of benefits/ profits and the purpose of 
welfare or business. It is clarified that despite these differences between 
the Waqj/ bayt al-mal and the Company the results are not different. 


According to the provisions of classical Figh on precedents, Nazir 
(5253) and Zu al-Nazir (53) 55), are not required to be necessarily same in 
all respects.®° In addition, the institutions of Wagf/ bayt al-mal and the 
company have different purposes and aims and hence are governed by 
different sets of laws, rules and regulations. If minute details of the two do 
not match, it does not bar the former becoming precedent for the latter 


7.3 Nature of Post of Trustee vis-a-vis Directors of a Company 


Concerning the voluntary position of the head of wagf and bayt al-mal, 
and payment of remunerations, if any, to the directors of a company, it is 
contended that although the post of a trustee (@8) is a voluntary but 
according to the law once a trustee has accepted the trust he cannot 
renounce it arbitrarily.*! 


Although the Trusts Act 1882 provides no right of remuneration for 
his trouble, skill and loss of time in executing the trust, it keeps the option 
of remuneration open for the trustee by one of the following ways: 


a) Remuneration can be agreed in the instrument of trust entered into 
by the author of the trust (4! 5), or 

b) Remuneration can be agreed in a contract with the beneficiary 
(nie Ws 9), or 

c) Remuneration can be settled with the Court at the time of 
accepting the trust.*? 


It may be of interest to point out that in Shari‘ah, voluntariness is not 
a recommended option for any office holder. That is why a person 
voluntarily offering his services for the post of Judge is not allowed to be 
appointed for the same. Perhaps, this is the reason that the Holy Qur’an, 


80 Mufti Saqibuddin, Islami Bankari Awr Muttafiga Fatwey Ka Tajziah. The book accessed at 
www.deeneislam.com, in Aug 2015. 
81 Section 46 of the Trusts Act, 1882. 
82 Section 50 of the Trusts Act, 1882. 
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while mentioning the heads (2,..«) of payment of Zakat, has included 
the Collectors of Zakdt (cslc)®? as one of the heads for its payment in 
order to discourage the voluntary appointments to such an important 
institution of the Islamic Society. 


A general guidance by Shari‘ah is that as a precautionary measure 
Islam generally discourages taking loans to save people from 
indebtedness. Indebtedness is the act which in first place relates to human 
being (2+! Gsis)** but failing to repay the same also amounts to 
disobedience of Almighty Allah (4) Gsé),®. Such acts have dual 
liabilities, of this world and of the hereafter as well. 


7.4 The Deceased’s Liability in case of Run-Over Assets 


The liability of debtor will remain intact until he pays the loan or it is 
rendered defective due to death of the debtor, in which case, in the 
Hereafter, he will also be answerable to Almighty Allah. Hence, the 
traditions, which relate to questionability of the deceased even after his 
death are related to the liability in the hereafter. The words® and essence 
of the traditions also support this version e.g. in the hereafter a martyr is 
absolved of every liability except debts for which he remains questionable 
before Almighty Allah. 


The Deceased’s Assets run-over by debt (Geil! 54 1 xis S 5) can be a 
precedent for the ‘Juridical Person’ as the creditors can only restrict their 
claims to the value of the inheritance. Their claims follow neither the 
deceased nor the heirs. The fact that these traditions refer to the liability in 
the hereafter and not this world, has seemingly been ignored by the 
opponents. 


83 Out of the seven heads, Collectors are at serial three which further depicts the importance of non- 
voluntariness in a sensitive financial institution like zakat collection. The seven heads are: the 
needy people (+|§), the deprived people (USL), the Collectors of zakat (Osk\), for those whose 
hearts are to be reconciled (~ sls!) 415), for freeing a captives (45)!), the debtors (G2 '£), the path 
of Allah (4) Juss), the wayfarers (J! G2!). Qur’dn 9:60; the verse reads as: The alms are only for 
the poor and the needy, and those who collect them, and those whose hearts are to be reconciled, 
and to free the captives and the debtors, and for the cause of Allah, and (for) the wayfarer; a duty 
imposed by Allah. Allah is Knower, Wise. (English translation by Mohammed Marmaduke 
Pickthall). 

84 Like dealings (S>lx) e.g. business transactions, family matters etc. 

85 Like rituals (Glse) e.g. offering Prayers, Fasting and paying Zakdt etc. 

86 “on Ge ale Ja’, “Gall YI) Ga8 JS ued jaa’ and ‘4p sat is all Jdo lL’ occurring in different 
traditions reflect that the deceased is questionable in the sight of Allah. 
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7.5 Zakah of Joint Stock vs. Tax in a Company 


Not levying tax jointly from the shareholders of a company and charging 
Zakah on the joint stock has basic difference of essence. Tax is levied 
because of regulations and not as a religious duty, whereas Zakah is 
charged as Islamic duty, hence both have different sources of law. 


Also, according to the details, joint stock is of two kinds, the stock 
which is so intermixed that cannot be separated e.g. common property of 
heirs after death of a deceased. On the other hand, there may be the stock 
which is separately owned by various people but has been put together 
e.g. herd of goats of different people in a meadow which can be separated. 
Zakah is unanimously levied in first case, and in second case the three 
schools other than Hanafi School, believe that it is imposed on joint 
property. 

The opponents assert that Zakah on joint stock is the view of the three 
jurists and not the Hanafi School, so how can followers of Hanaft School 
take it as precedent for proving the juridical personality. It is stated that 
for determining a principle, the point of view of the other Jurists of 
classical times can be referred. It has been classically a practice that the 
schools of thought used to mention the views of other schools in their 
books, but it does not tantamount to departure from their school of 
thought. Moreover, imposition of Zakah in joint stock is in the best 
interest of the poor people (!_aill iil), However, it does not negate the fact 
that the capacity of the joint stock seems to be that of a “Juridical Person’. 


Imam Ramli says: “The will (wasiyyah) in favour of a mosque is 
lawful although the intention is to make it owner of the property. Mosque 
is like a free natural person and can hold property’’®’. 


It is apt to note that the contemporary scholars who have objected to 
juridical personality have raised this point with reference to the Islamic 
Banking. It may be noted that status of banks among other corporate 
bodies having juridical personality is just a tip of an iceberg. All the 
companies, bodies, organizations and institutions in the world whether 
doing trade or otherwise have this concept of ‘Juridical Personality’. 
Strangely, the opponents have given the fatwa on the Islamic banking 
companies only; but not on the companies in general. There is no 
difference in the two having a status of juridical person. 


87 Al-Ramli, vol. 6, p. 47-49. 
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Lastly, almost whole of the business and economic activities in the 
World are being run on basis of corporations for last over 150 years, and 
in case of Islamic banks for about 40 years. Had there been such a grave 
problem with the Islamicity of the bodies corporate, there would have 
been strong voices/ assertions/ fatawd of ‘ulamd from various regions of 
the World since very beginning, but it is not so. Rather, many of the 
Muslim countries have provisions related to ‘juridical person’ in their 
corporate laws. For example, Egypt®® has this provision since 1948. 
Kuwait had it since 1960*° and maintained the same in new law in 2012.” 
Oman and UAE have the provision on juridical personality since 1974?! 
and 1988” respectively. Saudi Arabia had the provisions in old law since 
1965°°. The new Saudi law issued in 2015 (effective from 2™ May 
2016)”* has elaborately covered the provisions” related to the juridical 
personality and relaxed the procedure of attaining such status.”° 


8. Conclusion 


The modern concept and practice of juridical personality is not very old. The 
character of a Company as juridical person started and matured in the first 
half of 19 Century between 1819 and 1855. Therefore, clear rulings of 
classical fugahda’/‘ulamd@ on the issue could not be traced prior to the 19" 
century and the first such writing appeared in 1911. The perusal of writings 
of ‘ulama/ scholars for more than a hundred years (since 1911) divulges that 
there had been two different opinions on the issue. However, this difference 
never resulted into declaring the entire corporate system based on juridical 
person as against Islam and as such, no significant fatwa was available on the 
repugnancy to Islam of the system based on juridical personality of bodies 
corporate. 


A sharp aggressiveness has been noticed in the writings of opponent 
‘ulamG at the beginning of 21*' Century whereby the Islamic banking based 
on, inter alia, concept of juridical personality, has been declared more 


88 Articles 52 — 53 of The Civil Code of The Arab Republic of Egypt, No 38 (1948). 

89 Article 2 of the Law of Commercial Companies, No. 15, 1960 (Repealed) 

Articles 78, 126, 267, 283 of the Companies Law Decree No. 25 of 2012 (as amended by Law 
No. 97 of 2013). 

°! Article 3 of the Commercial Companies Law of 1974. 

? Article 12 of the Federal Law concerning Commercial Companies, No. 8, 1984 as amended by 
Federal Law No. (13) of 1988. 

% Article 13 of the old Companies Regulations, 1965 issued vide Royal Decree No. (M/6) Dated 
22/3/1385 AH (corresponding to 22/7/1965 AD). 

°4 Published by the Ministry of Commerce and Industry (MOCI) on 9 November 2015 in the Saudi 
Gazette (Um Al-Qura) on 4 December 2015. 

°5 See for example Articles: 14, 55, 149 and 155. 

°° Under Art 14 of the New Companies Regulations, a company shall have a de facto juristic 
personality. Previously under the repealed Companies Regulations a company acquired juristic 
personality only after having recorded its name in the Commercial Registry for Companies. 
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dangerous and worse than the conventional banking. The humble researcher 
after narrating the point of view of the proponents and opponents has 
endeavoured to prove that the view of the proponents has more authenticity 
and acceptability. Accordingly, the arguments of the opponents have been 
analyzed and countered appropriately in section 7 above. 

The opposing scholars have raised this issue while discussing the 
Islamicity of Islamic banking, being a body corporate after about 40 years of 
its launching in 1970s. The share of Islamic banks in the entire corporate 
sector having juridical personality is very petite. If at all, there had been any 
objection on the juridical personality that should have been made on the 
corporation itself much earlier than the inception of Islamic Banks about 
forty years ago. 

The author perceives that debate on the issue does not seem to be 
culminating into a logical and acceptable solution. The proponents reassert 
their stance time and again that whatever they are doing in the name of 
Islamic banks, is fully justified. Mufti Taqi (2009), while writing the reply to 
the book of opponents (2008) has clearly said that he had done it after 
making istikharah, necessary consultations and advice of his colleague 
‘ulama. Once he was fully convinced, only then he started writing reply of 
the opponents’ books. On the other hand, the opponents are also adamant on 
their viewpoint and continue to write against the Islamic banks as appears 
from the compilation of Mufti Zar Wali (2014). 

The possible precedents of the juridical personality commonly discussed 
by proponents have been elaborated as wagf, bayt al-mal, Deceased’s Assets 
run-over by Debt and Joint Stock. Other two precedents added by Al-Zarga, 
are Debarring a Qadi to decide his own case and Status of [jarah after death 
of the leasing caretaker. This author has proposed two more precedents to the 
list. These are the office of State Head (Sultan) and the ‘Agilah (Ait), 

Based on the points put across in the paper at sections 5 and 7 above, it is 
concluded that the point of view of majority of the contemporary scholars/ 
‘ulama who hold the view that there is no repugnancy in deeming the 
‘juridical person’ as Islamic, is more realistic and authentic. The provisions 
contained in the laws of various Muslim countries also support this version. 
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